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IDENTITY AND INTEREST OF AMICI CURIAE!

Amicus curiae Disney Enterprises, Inc., and its subsidiaries and
affiliates (collectively, Disney) have, for 100 years, fueled the American
engine of innovation and delighted audiences around the world by invest-
ing in and fostering human creativity, producing some of the greatest
motion pictures, television shows, and fictional characters of all time, and
bringing those characters and worlds to life in theme parks enjoyed by
families around the globe. Disney owns copyrights and other intellectual-
property rights in and to a broad array of motion pictures, television
shows, characters, artwork, scripts, musical compositions, sound record-
ings, books, and more.

Amicus curiae Paramount Pictures Corporation, a global pro-
ducer and distributor of filmed entertainment since 1912, is an iconic

brand with an extensive library of motion pictures, which include such

1 All parties have consented to the filing of this brief. Pursuant to Fed-
eral Rule of Appellate Procedure 29(a)(4)(E), amici state that no party’s
counsel authored this brief in whole or in part; that no party or party’s
counsel contributed money that was intended to fund preparing or sub-
mitting this brief; and that no person or entity other than amici or their
counsel contributed money that was intended to fund preparing or sub-
mitting this brief.
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classics as Titanic, Forrest Gump, and The Godfather, and well-known
franchises such as Mission: Impossible and Transformers.

Amicus curiae Sony Pictures Entertainment Inc. (SPE) is a sub-
sidiary of Tokyo-based Sony Group Corporation. SPE’s global operations
encompass motion-picture production, acquisition, and distribution; tel-
evision production, acquisition, and distribution; television networks;
digital-content creation and distribution; operation of studio facilities;
and development of new entertainment products, services, and technolo-
gies.

Amicus curiae Universal City Studios LLC (Universal) is a sub-
sidiary of NBCUniversal Media, LLC, one of the world’s leading media
and entertainment companies in the development, production, and mar-
keting of entertainment, news, and information to a global audience.
Universal is the source of many of the world’s most beloved films and
franchises, and works with leading content creators around the world to
distribute and market their films to Universal’s global audience.

Amicus curiae Warner Bros. Entertainment Inc. (WBEI) is a
subsidiary of Warner Bros. Discovery, Inc. WBEI is a leading global me-

dia and entertainment company that creates, produces, and distributes
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premium content and interactive experiences from some of the world’s
most recognized brands and franchises. WBEI and its affiliates have, for
more than a century, delivered stories and experiences that inspire and
entertain audiences worldwide.

Amici own extensive libraries of copyrights, including some of the
most popular motion pictures and television programs of all time. Amici
spend substantial time and money creating these works and do so on the
promise and incentives afforded by the Copyright Act, which grants cop-
yright owners the exclusive rights to develop businesses around their
works. Amici, therefore, have a strong interest and a wealth of experi-
ence and expertise in the appropriate development and application of cop-
yright-law principles—including the fair-use defense invoked in this
case—having litigated for generations as both plaintiffs and defendants
in copyright cases. Amici have also seen firsthand how the faithful ap-
plication of longstanding copyright-law principles in cases involving new
technologies has consistently enabled the nation’s creative ecosystem to
thrive. Indeed, amici themselves frequently develop and rely upon pio-
neering technologies. Amici are, accordingly, uniquely well positioned to

offer this Court important perspective on the fair-use issues in this case.
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By allowing limited use of copyrighted material where “rigid appli-
cation of the copyright statute ... would stifle the very creativity which
that law 1s designed to foster,” Stewart v. Abend, 495 U.S. 207, 236 (1990)
(internal quotation marks omitted), the fair-use doctrine adds to the uni-
verse of creativity and respects the free-speech interests of creators and
observers alike. But if the doctrine’s contours are not properly guarded,
it can become a license for infringers who add no creative spark to profit
from the protected works of others.

This case involves works that summarize specific points in judicial
opinions that Plaintiffs’ attorney-editors selected and drafted for their
perceived utility to legal researchers. Though amici, by contrast, own
copyrights in highly creative works such as movies and television shows,
amici are concerned with some of the sweeping arguments advanced by
Defendant ROSS Intelligence and its own amici. Defendant suggests
that because its alleged infringement involved an artificial intelligence
(AI) model, its use should be deemed transformative under a novel, Al-
specific principle it asks this Court to announce. See Appellant’s Br. 40-

42. But copyright law was designed to accommodate the ever-evolving
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technological landscape, and there is no basis for departing from endur-
ing fair-use principles in the Al context.

Applying time-honored copyright principles, the fair-use inquiry
here is straightforward. As a shortcut in the process of creating a legal-
research product that would compete directly with Plaintiffs’ Westlaw
tool, Defendant copied Westlaw headnotes and put them to a use indis-
tinguishable from Plaintiffs’ use. Defendant’s conduct was not fair use,
and holding otherwise would undermine fundamental copyright princi-
ples and create needless uncertainties in an otherwise well-settled body

of law.

INTRODUCTION AND SUMMARY OF THE ARGUMENT

The question before this Court is whether to apply longstanding
fair-use principles in analyzing Defendant’s conduct, or whether instead
to accept Defendant’s and its amici’s unsupported invitation to create a
new rule categorically deeming copying for purposes of Al “training” to
be fair use. If the Court applies customary fair-use principles, this case
1s straightforward. Defendant added nothing creative to Plaintiffs’ copy-

righted material—no commentary, criticism, or new information—and it
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used Plaintiffs’ copyrighted works in order to create a market substitute
for Plaintiffs’ existing product.

Defendant asks this Court to modify fair-use doctrine so that De-
fendant—and future infringers—receive the benefit of an unprecedented,
Al-specific version of the fair-use defense under which the use of copy-
righted material in connection with an Al-related service is almost auto-
matically deemed transformative. The Court should decline that invita-
tion and adhere to traditional fair-use principles. A departure from those
principles would not only produce the wrong answer in this case, but
would also unsettle copyright law more broadly, to the potential detri-
ment of companies, including amici, that have both built their businesses
around highly valuable copyrights and that also rely on the fair-use doc-
trine in developing creative works. It would also chill incentives to con-
tinue investing in and creating the movies and television shows that de-
light audiences worldwide and fuel the engine of the American entertain-
ment industry. Disrupting fair-use law would affect not only amici but
also the larger ecosystem of businesses in the creative-arts economy that

rely on copyright law to protect their investments.
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The fair-use doctrine serves copyright law’s aims by recognizing
that, even without the authorization of the copyright owner, allowing a
limited amount of “breathing space within the confines of copyright”
serves the same 1deals: promoting creativity, knowledge, and art. Camp-
bell v. Acuff-Rose Music, 510 U.S. 569, 579 (1994). When applied
properly, the fair-use doctrine facilitates investment in, and a thriving
market for, creativity and commentary alike.

Defendant attempts to leverage the Al aspect of this case to justify
departures from ordinary fair-use principles, see Appellant’s Br. 40-42,
but no such departures are warranted. Like countless other infringers
through the years, Defendant claims that its commercial exploitation of
Plaintiffs’ works is transformative—and thus fair use—despite serving
the same core purpose as the original work. Under established fair-use
principles, such invocations of the defense fail.

Under the first fair-use factor, courts consider “the purpose and
character of the use, including whether such use is of a commercial na-
ture.” 17 U.S.C. § 107(1). As to that factor, Defendant’s use of Westlaw
headnotes was for commercial purposes, and there was nothing trans-

formative about the use. Use is transformative when “the purpose of the
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use 1s distinct from the original, for instance, because the use comments
on, criticizes, or provides otherwise unavailable information about the
original.” Andy Warhol Found. for the Visual Arts v. Goldsmith, 598 U.S.
508, 544-45 (2023). Merely inserting an original work into a machine-
learning model to create a perfect market substitute does none of these
things.?

Defendant’s reliance on so-called “intermediate copying” cases is
unavailing. Those cases—all involving functional software rather than
expressive works—hold that copying is sometimes fair use when neces-
sary to create a competing product that can interoperate with existing
products in the marketplace. Here, however, as the district court con-
cluded, Defendant’s copying may have saved time and money, but it was
not “reasonably necessary to achieve the user’s new purpose.” D. Ct. Doc.
770, at 19 (Opinion) (internal quotation marks omitted). Fair-use doc-
trine exists to promote creativity, not to provide cost savings for market

entrants. Indeed, a holding suggesting that saving time and money are

2  Amici do not suggest that a one-for-one market substitute is necessarily
required to defeat a fair-use defense. That simply happens to be the fac-
tual scenario in this particular case. Courts are equipped to consider
market harm on a case-by-case basis, mindful of the context in which any
specific claim arises.
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suggestive of “fair use” would cast doubt on copyright owners’ exclusive
rights and wreak havoc on the entire creative ecosystem. It would harm
not only companies that have built their businesses around copyrighted
movies and television shows—which require massive investments of time
and money, not to mention commercial risk—but also the creators, per-
formers, crew, and adjacent businesses and employees who support the
motion-picture industry.

As to the fourth fair-use factor—“the effect of the use upon the po-
tential market for or value of the copyrighted work,” 17 U.S.C. § 107(4)—
this case is similarly straightforward. The copyrighted work here
(Westlaw headnotes) has value as part of Plaintiffs’ overall Westlaw
package, and thus Defendant’s singular focus on whether there exists a
market for the headnotes standing alone is misguided. Nor does it matter
whether Plaintiffs have in the past actively marketed the headnotes.
This Court should reaffirm the bedrock principle, on which copyright
owners rely, that creators have the right to license—or not license—their
intellectual property as they see fit, and a copyright owner’s business de-
cision not to offer a license does not transform unlicensed copying into

fair use.
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This Court should abstain from announcing new, broad rules for Al-
related uses of copyrighted material that would distort fair-use princi-
ples; upend settled expectations as to the operation of copyright law that
have long underpinned investment in the development of creative works;
and provide a windfall for commercial actors who seek profits from the
creative labors of others. Copyright law—including fair-use doctrine—
was designed to be forward looking and accommodate new technologies,
and it does not require modification based on the advent of AI. Amici
recognize that there are a multitude of new Al technologies that may
raise fact-intensive questions under the Copyright Act. The Court should
decline Defendant’s invitation to adopt unrecognized, sweeping theories
that may distort future litigation presenting those questions. This case
1s easily resolved using established fair-use principles, and future courts

can apply those same principles to future fact patterns as they arise.

ARGUMENT

I. This Case Should Be Resolved by Applying Straightforward,
Ordinary Principles of Copyright Law to the Facts.

This case involves Al, though, as the district court was careful to
note, the case does not involve generative Al—i.e., Al “that writes new

content itself.” Opinion 17; see Opinion 19. Nonetheless, because

10
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Defendant is developing a product that, it claims, incorporates Al, De-
fendant asks this Court to depart from an ordinary fair-use analysis, sug-
gesting that its use here was transformative because it “us[ed] outdated
technology as a base to invent a modern tool that progresses the sci-
ences.” Appellant’s Br. 34. Defendant even urges this Court to make
sweeping pronouncements about the operation of copyright law in the Al
space, asserting that “[t]here ‘is no serious question’ that transforming
prose into data to train a machine learning model has a ‘further purpose’
and ‘different character’ than the text itself” and that such use is “highly
transformative.” Id. at 42 (quoting Kadrey v. Meta Platforms, 788 F.
Supp. 3d 1026, 1044 (N.D. Cal. 2025)). Defendant’s amici make similar
pronouncements. See, e.g., CCIA et al. Br. 12 (“Training an Al-powered
search engine is an entirely different purpose ....”); Copyright Profes-
sors’ Br. 4-11 (trumpeting the transformative nature of Al uses); Goebel
& Ullman Br. 9-11 (same).

This Court should reject any invitation to fashion a new common
law of fair use applicable to so-called “Al cases” alone. As the Supreme
Court has recently warned, adopting an “overbroad concept of transform-

ative use ... would narrow the copyright owner’s exclusive right to create

11
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derivative works.” Andy Warhol, 598 U.S. at 529. Rather, the fair-use
analysis should proceed according to well-established copyright princi-
ples applied to the specific details of the use at issue.

Moreover, fair-use analysis is inherently fact intensive. See Am.
Soc’y for Testing & Materials v. Public. Resource.org, Inc., 82 F.4th 1262,
1267 (D.C. Cir. 2023); Salinger v. Colting, 607 F.3d 68, 80-81 (2d Cir.
2010). The doctrine’s development is therefore ill served by the types of
broad pronouncements Defendant seeks. And particularly “[b]ecause the
Al landscape is changing rapidly,” Opinion 19, this Court should be wary
of announcing principles that would govern swaths of Al cases. See
Campbell, 510 U.S. at 577 (fair-use inquiry “is not to be simplified with
bright-line rules, for the statute, like the doctrine it recognizes, calls for
case-by-case analysis”).

Defendant and its amici focus on the purported transformative na-
ture of Defendant’s use—arguing, for instance, that a fair-use finding is
all but required here because Defendant “train[ed] its new Al model” with
the Westlaw headnotes. Copyright Professors Br. 4. In their view, the
transformativeness of Defendant’s use was so significant as to render the

commercial aspect of that activity almost irrelevant. See, e.g., id. at 14-

12
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15. In effect, Defendant and its amici ask this Court to eschew the cus-
tomary holistic fair-use analysis and announce that if copying occurs for
purposes of advancing technology, it must be transformative, and hence
it must be fair.

But copyright law has never worked that way. Copyright-law prin-
ciples have endured—from their common-law origins to the modern Cop-
yright Act—because they are forward looking. Indeed, in enacting the
1976 Act, Congress explicitly stated that it wished to protect works fixed
in media both “now known or later developed.” 17 U.S.C. § 102(a); see
H.R. Rep. No. 94-1476, at 51 (1976) (noting Congress’s intent to accom-
modate “new expressive methods”). Thus, while Defendant seeks shelter
behind the fact that its competing product involves purportedly novel ma-
chine-learning technology, that does not alter the copyright principles in
play. There is no “novel technology” exception to copyright law, and there
1s no thumb on the fair-use scale for commercially motivated copying just
because the competing product in some sense incorporates Al.

Invocation of Al as inherently transformative is not the first—and

will not be the last—time that infringers try to leverage new technology

13
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to attack the foundations of copyright law. This Court should not be the
first to reward such a gambit.

II. Applying Well-Established Fair-Use Principles, Defendant’s
Use Was Not Fair.

The district court correctly applied established fair-use principles
to conclude that factors one and four of the fair-use analysis—the most
important factors—favor Plaintiffs and ultimately demand the conclu-
sion that Defendant’s conduct was not fair use. This Court should reaf-
firm that even when emerging technology is at issue, those principles
govern.

A. The First and Fourth Fair-Use Factors Promote the De-

velopment of Creative Works While Guarding Against
Market Substitution.

The “goal of copyright” is “to promote science and the arts.” Camp-
bell, 510 U.S. at 579. Copyright law grants creators certain exclusive
rights to their works with the “ultimate aim ... to stimulate artistic cre-
ativity for the general public good.” Sony Corp. of Am. v. Universal City
Studios, 464 U.S. 417, 432 (1984). The fair-use doctrine serves copyright
law’s aims by recognizing that, even without the authorization of the cop-

yright owner, allowing a limited amount of “breathing space within the

14
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confines of copyright” serves the same ideals: promoting creativity,
knowledge, and art. Campbell, 510 U.S. at 579.

The statutory fair-use factors—particularly the first and fourth—
reflect this goal. Under the first factor, courts consider “the purpose and
character of the use, including whether such use is of a commercial na-
ture.” 17 U.S.C. § 107(1). The first factor asks a “central” question:
whether the use is made to “merely ‘supersede[] the objects’ of the origi-
nal creation or instead add[] something new, with a further purpose or
different character, altering the first with new expression, meaning, or
message.” Campbell, 510 U.S. at 579 (citation omitted) (quoting Folsom
v. Marsh, 9 F. Cas. 342, 348 (C.C.D. Mass. 1841) (No. 4901) (Story, Cir-
cuit Justice)). As the Supreme Court has explained, on the one hand, “a
use that has a distinct purpose is justified because it furthers the goal of
copyright, namely, to promote the progress of science and the arts, with-
out diminishing the incentive to create.” Andy Warhol, 598 U.S. at 531.
On the other, a use “that shares the purpose of a copyrighted work” is
“more likely to provide ‘the public with a substantial substitute for mat-
ter protected by the [copyright owner’s] interests in the original wor[k] or

derivatives of [it],” which undermines the goal of copyright.” Id. at 531-

15
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32 (alterations in original) (citation omitted) (quoting Authors Guild v.
Google, Inc., 804 F.3d 202, 207 (2d Cir. 2015)). The first fair-use factor
thus “relates to the problem of substitution—copyright’s béte noire.” Id.
at 528.

Market substitution likewise lies at the heart of the fourth fair-use
factor: “the effect of the use upon the potential market for or value of the
copyrighted work.” 17 U.S.C. § 107(4). This factor requires consideration
of “whether unrestricted and widespread conduct of the sort engaged in
by the defendant ... would result in a substantially adverse impact on
the potential market for the original.” Campbell, 510 U.S. at 590 (alter-
ation in original) (internal quotation marks omitted). The fourth factor
favors a fair-use finding where the secondary work “does not materially
impair the marketability of the work which is copied.” Harper & Row,
Publishers v. Nation Enters., 471 U.S. 539, 567 (1985) (internal quotation
marks omitted). And it weighs against fair use where “the second work

. usurps the market for the first by offering a competing substitute.”
Hachette Book Grp. v. Internet Archive, 115 F.4th 163, 189 (2d Cir. 2024)
(internal quotation marks omitted). Courts have thus repeatedly recog-

nized the interrelatedness of the first and fourth factors and their joint

16
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focus on market substitution. See, e.g., Andy Warhol, 598 U.S. at 536
n.12 (recognizing the “obvious” and “positive association between the two
factors”); Hachette Book Grp., 115 F.4th at 189.

B. Factor One Suggests No Fair Use Because Defendant

Added No Expression to Westlaw Headnotes and Used
Them for the Same Purpose as Plaintiffs.

Defendant claims that the first fair-use factor weighs in its favor
because its use of Westlaw headnotes was “spectacularly transforma-
tive.” Appellant’s Br. 35. But accepting Defendant’s overbroad claim—
that the use of AI somehow serves as a fair-use trump card, see id. at 40-
42—would be contrary to the established case-specific and holistic nature
of the fair-use inquiry. Defendant’s arguments, if accepted by this Court,
would inject significant uncertainty into copyright law, to the detriment
of copyright owners.

1.  Defendant’s use of the headnotes was not transformative.

The first factor tasks a court with examining “the purpose and char-
acter of the use.” 17 U.S.C. § 107(1). This factor focuses on whether the
alleged use of copyrighted material is “transformative” and on the com-
mercial nature of that use. See Andy Warhol, 598 U.S. at 531; Campbell,

510 U.S. at 579.

17
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As explained above, a use may qualify as transformative if the “pur-
pose of the use is distinct from the original,” such as when the use “com-
ments on” or “criticizes” the original. Andy Warhol, 598 U.S. at 544-45.
Copyright law sometimes protects such transformative use under the
fair-use doctrine because it promotes the purposes of copyright law—add-
ing to the universe of knowledge, art, and expression.

For two reasons, Defendant’s use of Westlaw headnotes was not
transformative. First, Defendant wished to create a commercial legal-
research tool that connects legal questions to relevant judicial decisions,
just like Plaintiffs’ product. To create that product, Defendant needed a
work that summarized key points in judicial opinions, which is exactly
what Westlaw’s headnotes do. So Defendant copied the headnotes. See
D. Ct. Doc. 547, at 2-4. The purpose of Defendant’s use of the headnotes
was virtually identical to Plaintiffs’ use: to connect legal questions with
judicial opinions for the purpose of providing a legal-research tool.

Second, as the district court explained, the result of Defendant’s
copying was a product that competes directly with Plaintiffs’ product.
Opinion 22. Defendant’s use cannot be considered fair when the ultimate

purpose of that use was part of a scheme to “supersede[] the object[] of
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the original creation,” Campbell, 510 U.S. at 579 (internal quotation
marks omitted), and create “a market replacement for it,” id. at 591.

Defendant’s arguments to the contrary distort established fair-use
law. Defendant claims that its use of Westlaw headnotes was transform-
ative because it “makes possible new forms of research.” Appellant’s Br.
41 (quoting Authors Guild, 804 F.3d at 209). This assertion is doubtful:
as the district court observed, Defendant sought to “develop a competing
legal research tool,” Opinion 19, not to invent previously unseen forms of
research. But more fundamentally, use does not become fair merely be-
cause copying facilitates development of a new product with purported
commercial advantages. Just as would-be filmmakers may not create an
unlicensed Star Wars Episode X or Breaking Bad Season 6 merely by
claiming that there is market demand for them, Defendant cannot copy
Plaintiffs’ intellectual property merely by asserting that copying would
facilitate the creation of a new legal-research product.

The essence of fair use is the creation of expression that is meaning-
fully different—in purpose and character—than the original expression
being copied. Courts consider whether “the copier’s use fulfill[s] the ob-

jective of copyright law to stimulate creativity for public illumination.”

19



Case: 25-2153 Document: 114 Page: 27  Date Filed: 11/26/2025

Google LLC v. Oracle Am., Inc., 593 U.S. 1, 29 (2021) (alteration in origi-
nal) (internal quotation marks omitted). For example, Andy Warhol’s
“Soup Cans series use[d] Campbell’s copyrighted work for an artistic com-
mentary on consumerism, a purpose that [wa]s orthogonal to advertising
soup.” Andy Warhol, 598 U.S. at 539. Similarly, “a parody can be trans-
formative because it comments on the original or criticizes it, for ‘[p]arody
needs to mimic an original to make its point.” Google v. Oracle, 593 U.S.
at 30 (alteration in original) (quoting Campbell, 510 U.S. at 580-81).
Defendant’s copying was not transformative in that sense. The
“original work and . .. secondary use” here “share the same or highly sim-
1lar purposes.” Andy Warhol, 598 U.S. at 532. The principal use to which
Defendant put the Westlaw headnotes was creating “Bulk Memos,”
which are “lawyers’ compilations of legal questions with good and bad
answers.” Opinion 3. The purpose served by the Westlaw headnotes in
these memos was to connect legal questions to key language in judicial
opinions In order to assist legal researchers. That is exactly the same
thing Plaintiffs use Westlaw headnotes to do in their own legal-research
tool: identify key language in judicial opinions to assist legal researchers.

Although Defendant was free to read and copy the underlying judicial
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opinions and create its own system of headnotes, Defendant instead cop-
1ied Westlaw headnotes for the purpose of facilitating development of its
own commercial product. Whatever the benefits of that new commercial
product, that type of copying—which saves time and money, but does not
“stimulate creativity for public illumination,” Google v. Oracle, 593 U.S.
at 29 (internal quotation marks omitted)—fails to satisfy traditional fair-
use principles.

An example from the film industry illustrates the point. In Video
Pipeline v. Buena Vista Home Entertainment, 342 F.3d 191 (3d Cir. 2003),
the copyright defendant put “clip previews”—two-minute segments of a
movie—on a website without permission. Id. at 194. The defendant
claimed that its copying was “transformative” because “the original
works have an aesthetic and entertainment purpose while the clip pre-
views serve only to provide information about the movies to internet us-
ers or as advertisements for the company’s retail web site clients.” Id. at
198. This Court disagreed, emphasizing that the copying did not “add
significantly” to the “original expression.” Id. at 199-200. In other words,
the mere fact that a defendant’s copying might be useful for some purpose

does not imply that the use is transformative for purposes of the fair-use
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doctrine. In this regard, what is true for movies is also true for Westlaw.
Al may be a useful technology, but that is an insufficient basis to deem
copying transformative.

Nor should this Court hold, as Defendant proposes, that the rele-
vant “use” of the works here for purposes of the fair-use inquiry is “trans-
forming legal memoranda into a machine-readable language.” Appel-
lant’s Br. 44. This attempt to smuggle in an Al-specific transformative-
ness rule is inconsistent with ordinary fair-use principles. When analyz-
ing the first fair-use factor, courts must examine the ultimate purpose of
the defendant’s use of the copyrighted material—not focus myopically on
the most immediate act of copying itself. In Andy Warhol, for example,
both the original work and the copy were “portraits of Prince used in
magazines to illustrate stories about Prince.” 598 U.S. at 535. The Su-
preme Court held that this use was not “transformative” because the ul-
timate purpose was to put the work in a magazine, even if the immediate
act of copying may have added a “new meaning or message.” Id. at 540.
Or, to illustrate the point a different way, suppose a person created a
digital, pirated copy of a film and inputted it into a video-editing program

for purposes of distributing an unlicensed, edited version of the film.
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Could the filmmaker claim that the copying was “transformative” merely
because the immediate purpose of the copying was to create a digital copy
to be inserted into a video-editing tool? Of course not. If the ultimate
purpose of the copying is not transformative, the first factor weighs
against fair use. That common-sense conclusion does not change merely
because Defendant touts its product as Al-based.

Here, Defendant claims that it used the Westlaw headnotes in a
different manner than Plaintiffs—Defendant used them as input into a
machine-learning model, whereas Plaintiffs used them as part of a cus-
tomer-facing legal-research tool. See Opinion 20-21. That claim is incor-
rect: Plaintiffs also used Westlaw content to develop proprietary algo-
rithms. Appellees’ Br. 47. And even if Defendant’s claim were true, Andy
Warhol teaches that Defendant’s argument misunderstands the concept
of a transformative use. Just as the ultimate reason for the copy in Andy
Warhol was to display an image of the musical artist known as “Prince,”
the ultimate reason for Defendant’s copying was to create a customer-
facing legal-research tool. See 598 U.S. at 535, 540. And it makes no
difference to the end consumer that the Westlaw headnote was trans-

formed by some unseen technological process into a consumer-facing
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product that serves the same purpose of identifying key language in ju-
dicial opinions. Cf. ABC, Inc. v. Aereo, Inc., 573 U.S. 431, 446 (2014) (re-
jecting the suggestion that “technological differences ... concern[ing] the
behind-the-scenes way in which [the alleged infringer] delivers television
programming to its viewers’ screens” should make a difference in the cop-
yright analysis).

Finally, the goal of promoting innovation cannot justify Defendant’s
copying. Defendant claims that the district court’s consideration of the
commercial nature of Defendant’s conduct as weighing against fair use
“leaves no room for ... innovation” because all unauthorized use of
Westlaw headnotes “would result in building a legal research platform.”
Appellant’s Br. 46-47. But one can easily imagine many ways to use
Westlaw headnotes without creating a competing legal-research plat-
form. For example: quoting an illustrative headnote in an article critiqu-
ing the quality of Westlaw headnotes, or making a movie about a law firm
in which a Westlaw headnote incidentally appears on someone’s com-
puter monitor. And at any rate, intellectual-property owners like Plain-
tiffs enjoy the exclusive right to decide whether, and to what extent, to

license that intellectual property in order to facilitate competing or
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complementary legal-research platforms. Defendant cannot evade that

principle merely by characterizing its product as “innovative.” Appel-

lant’s Br. 46.
2. “Intermediate copying” cases do not apply here.
As just demonstrated, the “original work and ... secondary use”

here “share the same or highly similar purposes.” Andy Warhol, 598 U.S.
at 532. Accordingly, if “the secondary use is of a commercial nature, the
first factor is likely to weigh against fair use, absent some other justifi-
cation for copying.” Id. at 532-33; see also Romanova v. Amilus Inc., 138
F.4th 104, 112 (2d Cir. 2025) (“[T]he would-be fair user of another’s work
must have justification for the taking.” (quoting Authors Guild, 804 F.3d
at 215)). There is no such justification here.

Defendant’s principal justification for copying appears to be that
copying was necessary for Defendant to enter the legal-research market
and create a competing platform. See Appellant’s Br. 44-46. In so argu-
ing, Defendant relies on so-called “intermediate copying” cases. Id. at 44-
45 (citing, inter alia, Sony Comput. Ent. v. Connectix Corp., 203 F.3d 596
(9th Cir. 2000), and Sega Enters. v. Accolade, Inc., 977 F.2d 1510 (9th Cir.

1992)).
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Those “Iintermediate copying” cases, however, address a very differ-
ent scenario. These cases do not stand for the proposition that copying is
fair use whenever it is a mere “intermediate” step in the process of creat-
ing a product and a copy of the underlying work is not reproduced in the
end product itself. Instead, these cases stand for a more modest proposi-
tion: that in some circumstances, it 1s impossible to enter a market—spe-
cifically a highly technical one—without the ability to interoperate with
existing products, and sometimes learning how to facilitate such interop-
erability requires some level of copying code from those existing products
as a preliminary step. Google v. Oracle rested on similar reasoning: in
finding that Google’s copying of Java’s application programming inter-
face (or API) was fair, the Supreme Court emphasized that “shared inter-
faces are necessary for different programs to speak to each other,” and
that copying was fair “only insofar as needed to allow programmers to
call upon those tasks without discarding a portion of a familiar program-
ming language and learning a new one.” 593 U.S. at 30-31. In other
words, Google needed to copy to ensure that its software functioned

properly—and it copied no more.
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This Court should not extend the “intermediate copying” cases to
fact patterns like the one here, where there was no apparent obstacle to
Defendant creating all the inputs for its machine-learning model through
its own effort, using material freely available in the public domain. As
the district court correctly observed, “[t]here is nothing that [Plaintiffs]
created that [Defendant] could not have created for itself or hired [a third
party] to create for it without infringing [Plaintiffs’ ] copyrights.” Opinion
23. “Necessity” becomes relevant in fair-use cases only when there is true
need, not just where copying offers an economically advantageous
shortcut. Finding “necessity” here would stretch the “necessity” concept
far beyond its breaking point: there was no need to reverse-engineer the
Westlaw headnotes to extract their non-copyrightable elements, as the
non-copyrightable judicial opinions exist in plain sight. As such, the so-
called “intermediate copying” cases bear no relevance to the facts of this
case.

C. Factor Four Suggests No Fair Use Because Defendant
Created a Market Substitute for Plaintiffs’ Product.

The fourth fair-use factor is the effect of the alleged infringer’s use
on “the potential market for or value of the copyrighted work.” 17 U.S.C.

§ 107(4). This factor weighs heavily against fair use where the defendant
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has created a market substitute to compete with the copyright owner’s
work. Here, as the district court stated, Defendant “meant to compete
with Westlaw by developing a market substitute.” Opinion 21.

In arguing to the contrary, Defendant first asserts that the “rele-
vant market” must be gerrymandered around part of the Westlaw prod-
uct and then proceeds to narrowly define that market as the market for
headnotes, standing alone. Appellant’s Br. 48-50. Defendant then con-
cludes that there are no existing or potential markets for headnotes, di-
vorced from Plaintiffs’ broader offering. Id. at 50-51. No step of this rea-
soning comports with ordinary fair-use principles or any rational appli-
cation of well-established fair-use jurisprudence.

First, the relevant question as to factor four is not whether there is
(or could be) a market for headnotes themselves. Under the Copyright
Act’s plain text, this factor “directs [courts] to consider ‘the effect of the
use upon the ... value of the copyrighted work,” not only the effect upon
the ‘market,” however narrowly that term is defined.” Video Pipeline, 342
F.3d at 202 (second alteration in original). That principle dictates the
outcome here: copying Westlaw headnotes to create a legal-research plat-

form competing with Westlaw naturally has a negative effect on the value
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of the headnotes, which are a core component of the Westlaw offering.
See Opinion 22.

More broadly, constraining the fair-use analysis to a standalone
market for the headnotes would make little sense. Defendant’s proposed
analysis is much like asking whether there is a market for half of a movie.
Regardless of whether such a market exists, copyright law prohibits that
form of piracy. See Video Pipeline, 342 F.3d at 202 (no fair use where
defendant streamed “clip previews” on the internet).

The fact that Plaintiffs are not separately licensing the headnotes
portion of the Westlaw product is irrelevant. In conducting a fair-use
analysis, courts do not merely assess whether the copyright owner hap-
pens to be licensing a product for a particular use at a particular time,
but instead look to potential markets as well. The Copyright Act’s text
makes clear that not just actual but potential derivative markets must
be considered. See 17 U.S.C. § 107(4) (directing courts to consider “the
effect of the use upon the potential market for or value of the copyrighted
work”). Here, the premium Defendant apparently placed on Westlaw
headnotes substantiates the headnotes’ value—both potential and ac-

tual—in the rapidly developing market of Al-based legal-research tools.
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Defendant tries to fabricate legal significance from Plaintiffs’
refusal to extend a license to use the headnotes for the creation of a
competing product, arguing that this proves the headnotes lack any value
in an “Al training data market.” Appellant’s Br. 51. This contention
improperly attempts to divorce the fair-use defense from its creativity-
protecting purpose and wield it to chip away at creators’ rights. A
copyright holder’s considered decision to retain exclusive control over its
own intellectual property does not disprove the existence of a potential
derivative market or otherwise transform copying into fair use. See Fox
News Network v. TVEyes, Inc., 883 F.3d 169, 180 (2d Cir. 2018)
(explaining that it i1s “of no moment that [Defendant] allegedly
approached [Plaintiffs] for a license but was rebuffed,” for “the failure to
strike a deal satisfactory to both parties does not give [Defendant] the
right to copy [Plaintiffs’] copyrighted material without payment”); see
also, e.g., Worldwide Church of God v. Phila. Church of God, 227 F.3d
1110, 1119 (9th Cir. 2000) (“Even an author who had disavowed any
intention to publish his work during his lifetime [i]s entitled to protection
of his copyright, first, because the relevant consideration was the

‘potential market’ and, second, because he has the right to change his
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mind.” (citing Salinger v. Random House, Inc., 811 F.2d 90, 99 (2d Cir.
1987))); Castle Rock Ent. v. Carol Publ’e Grp., 150 F.3d 132, 145-46 (2d
Cir. 1998) (“Although [Plaintiff] has evidenced little if any interest in
exploiting this market for derivative works ..., the copyright law must
respect that creative and economic choice.”).

To be sure, a risk of circular reasoning arises when potential mar-
kets are considered: after all, one can always say that the very fact that
the defendant copied, rather than paid for a license, is a sign that a po-
tential market exists for the license the copier failed to obtain. See Am.
Geophysical Union v. Texaco Inc., 60 F.3d 913, 930-31 (2d Cir. 1994). To
guard against the “vice of circular reasoning,” id. at 931, courts “look to
‘the impact on potential licensing revenues for traditional, reasonable, or
likely to be developed markets,” Murphy v. Millennium Radio Grp., 650
F.3d 295, 308 (3d Cir. 2011) (quoting Bill Graham Archives v. Dorling
Kindersley Ltd., 448 F.3d 605, 614 (2d Cir. 2006)); see Am. Geophysical
Union, 60 F.3d at 930. Here, the district court concluded that the “poten-
tial derivative market” for “data to train legal Als” is not just traditional,
reasonable, or likely to be developed, but “obvious.” Opinion 22. Defend-

ant does not seriously dispute that reasoning; instead, it merely argues
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that Plaintiffs have not, historically, licensed headnotes. Appellant’s Br.
51. That observation falls far short of establishing a basis for reversal of
the district court’s well-reasoned analysis.

Cases rejecting copyright holders’ claims regarding potential
markets involve fundamentally different fact patterns. For example, the
Second Circuit has held that “the ability to view small fragments of books
pertaining to particular search terms did not ‘provide a significant
substitute for the purchase of the [actual] book[s].” Hachette Book Grp.,
115 F.4th at 190 (alterations in original) (quoting Authors Guild, 804
F.3d at 224-25). And the same was true for “the ability to search the text

b

of a book to determine whether it includes select words.” Id.; see also,

e.g., Dr. Seuss Enters. v. ComicMix LLC, 983 F.3d 443, 460 (9th Cir. 2020)
(copyright owner not entitled to market where “copyist’s work fills a
market that the copyright owner will likely avoid, as is true for ‘a lethal
parody’ or ‘a scathing theater review” (quoting Campbell, 510 U.S. at
591-92)), abrogated in other part by Jack Daniel’s Props. v. VIP Prods.,
599 U.S. 140 (2023).

But in cases like this one—where Defendant “meant to compete

with Westlaw by developing a market substitute,” Opinion 22, with
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similar purpose and character to the original—the case law consistently
holds that the potential licensing market for derivative uses is cognizable
in the factor-four analysis.3 And critically, this authority highlights the
first and fourth fair-use factors’ twin focus on market substitution—the
“béte noire” that copyright law disfavors. Andy Warhol, 598 U.S. at 528.

That makes this an easy fair-use case under well-established precedent.

3 See, e.g., TVEyes, 883 F.3d at 180 (“Since the ability to re-distribute
Fox’s content in the manner that TVEyes does is clearly of value to
TVEyes, it (or a similar service) should be willing to pay Fox for the right
to offer the content.”); Am. Geophysical Union, 60 F.3d at 924-25 (recog-
nizing a market for photocopying licenses for scientific articles where
“purpose of [photocopying] is ... the same purpose for which additional
subscriptions are normally sold, or ... for which photocopying licenses
may be obtained”).
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CONCLUSION

The judgment of the district court should be affirmed.
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